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AN AMERICAN CORPUS JURIS—A CRITI- 
CISM AND A SUGGESTION. 





Three wise men of the east have discov- 
ered a star of hope for the legal profession 
and they are fondly and enthusiastically 
pressing after it in the hope that it will 
finally point out some great public benefac- 
tor (Mr. Carneg e, is*invited to consider 
the honor), who will be willing to give up 
one million dollars for a foundation of jur- 
isprudence. 

These three wise men are more fortunate 
than their ancient oriental prototypes in 
this respect, that we know who they are and 
from whence they come. The first is Mr. 
Lucien Hugh Alexander, of the Philadel- 
phia bar; the second is Dr. James De Witt 
Andrews, author of Andrews American 
Law ; and the third is Professor George W. 
Kirchwey, dean of the Columbia Law 
School. 

The idea which is now revived with a 
flourish of trumpets, to-wit, the scientific 
statement of the whole body of the law, is 
not at all a new one, unless we so consider 
the unusual feature of an appeal to private 
benefaction and patronage. Indeed, it is this 
last suggestion that has aroused the slum- 
bering fires of all enthusiasts who have 
dreamed this dream for ages past, but were 
forced to dismiss the vision when confronted 
with the impracticalities that forbade its 
realization. 

The statement of the plan occupies con- 
siderable space in the February issue of 
the Green Bag. It was prepared ariginally 
for the consideration of members of the 
federal supreme court and afterwards sub- 


fore publication. The memorandum in sup- 
port of the plan discusses the new propo- 
ganda under two heads, to-wit: “I.—The 
imperative demand through more than a 
century of our history for an adequate state- 
ment of our corpus juris; II—A method 
for the practical achievement of the de- 
sired result.” 

There is no doubt, as we have often said 
in these columns, that case law in the 
United States is overwhelming in its 
volume and confusing in its contradictions ; 
that the lawyer is burdened by the great 
multiplication of reports and dismayed by 
the absence of any scientific correlation of 
the new rules and principles thus so fre- 
quently announced. But even in the face 
of this condition we have failed to observe 
any imperative demand for another encyclo- 
pedic work of this character, to become a 
further tax upon the profession, as the only 
inevitable solution of such a condition which 
all are agreed is deplorable. In other words, 
we admit the diagnosis but doubt the ef- 
ficacy of the remedy prescribed. 

All students of jurisprudence are not 
agreed that we need so much a scientific 
restatement of the principles of jurispru- 
dence as a more thorough knowledge of 
them and their application. Mr. W. T. 
Hughes, of Chicago, author of Hughes on 
Procedure, a great student of the civil law 
and the early English common law, gives it 
as his opinion that the fundamental princi- 
ples of private law as stated in the Corpus 
Juris of Justinian have never been super- 


‘ceded, are immutable, and should be more 


generally studied and applied; that they are 
enshrined in works like Broom’s Legal 
Maxims and imbedded in the decisions of 
the early English chancellors ; and that they 
have gradually broken down the harsh rules 
and customs of our barbarian Anglo-Saxon 
ancestors upon which the early common 
law was founded. He ‘avers-that Bacon, 
through his ordinances and advocacy of the 





mitted to leading members of the bar be- 


civil law maxims had greater influence in 
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shaping our present common law than Coke 
and Blackstone, who in their rigid adher- 
ence to ancient feudal customs, were reac- 
tionary and unprogressive. Whether this 
view be correct or not, it evidences a diverg- 
ence of views as to what is or should be a 
proper basis for a sound legal philosophy 
that is bound to affect the authority of any 
_ synthetical scientific presentation of the 
law, as thus proposed. So also, such pres- 
entation must necessarily be opposed by 
those who adhere to the tenets of the school 
so active in Boston, which declares that all 
rules of law are arbitrary, transitory and 
temporary. 

Moreover, the very colleges in the east, 
some of which so enthusiastically support 
this new scheme, have been largely respon- 
sible for much of the present disregard for 
the scientific presentation of the law in the 
form proposed. The case book system, dis- 
carding the works of the masters of juris- 
prudence and going to the “cases” as the 
source of the law, has made of the law a 
practical and often arbitrary system of rules 
and principles rather than a theoretical and 
strictly logical philosophy. We are not 
here attacking the case system of instruc- 
tion. Indeed, we believe its fundamental 
coriception to be true and that it prepares 
the lawyer for more immediate success at 
the bar and makes him fully competent to 
wrestle with his opponent under our pres- 
ent system of law, whose authority rests on 
the accumulation of precedent rather than 
on any abstract general principles to be fol- 
lowed out strictly to their logical conclusion. 
But we merely here express our surprise 
that men favorable to this. system of in- 
struction should advance such a scheme of 
condensed scientific treatment of the law. 
when works of equal merit with anything 
that could possibly be devised by men of 
our own day are discarded as sources of in- 
struction in our leading eastern colleges. 

We do not,wish, however, to be under- 
stood as opposed to such a scientific pres- 
entation of law as proposed. Indeed, we 
think it would be superior to any encyclo- 


pedic treatment of the law so far devised | 


and surpassingly interesting, What we do 
except to, is the statement that such a work 
is imperatively demanded by the profession 
or that it will, in any material degree, solve 
any of the serious problems of our present 
situation or condition. We cannot bring 
ourselves to any other conclusion than that 
such a work performed by a board of ed- 
itors, necessarily diverse in their general 
conceptions of the whole scheme, will be 
anything else than a collection of excep- 
tionally valuable monographs on _ special 
subjects of law. This is the form a similar 
scheme in England, headed by Lord Hals- 
bury and a competent board of editors, is 
already taking. 


Sut we very much favor the suggestion 
of a million dollar foundation of jurispru- 
dence and we believe such a foundation 
would prove of inestimable value to the 
legal profession if the method of research 


does in the case of other sciences, of an an- 
alytical rather than a synthetical statement 
of the law. For instance, special questions 
of unusual difficulty in the law of evidence 
could be so exhaustively, scientifically and 
lucidly examined and discussed by such a 
scholar as Professor Wigmore, as to set- 
tle for all time the law on such disputed 
points. As a matter of fact, there is among 
the decisions to-day little disagreement 
over general principles of law but the dif- 
ficulty of judge and iawyer is over some 
special or novel application of the principles 
of law to some new and unusual state of 
facts. Around this disputed point the de- 


til some learned judge or jurist settles the 
question at issue by a thorough and ex- 
haustive discussion of every principle that 
bears upon the situation and all men see 
the solution and accept it. If, therefore, 
we had a foundation somewhere which pro- 
vided for such exhaustive monographs on 
live questions of law that are to-day per- 
plexing the American courts, the patron of 
such a foundation would be indeed doing a 
service for his country that would be in- 





| calculable in its value, 


under such foundation took the form, as it — 


cisions foam and froth like a whirlpool, un-’ 
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NOTES OF IMPORTANT DECISIONS. 





COURTS—FEDERAL DECISION CONFORM- 
ING ITSELF TO STATE DECISION.—When 
the scriptural span of life has been nearly 
reached and it is still debated in what sorts 
of things federal courts should or should not 
exercise their independent judgments in ad- 
ministering state law, it might be reasonably 
suspected, that there wags something of un- 
canniness about that independence as a prin- 
ciple. 

It makes it look like judge-made law, and it 
does not require a very close scrutiny of 
careers in that quality of legislation to learn 
that they flutter in the air long periods, before 
their weary wings are permitted to fold them- 
selves in peace. 

These thoughts come to us from reading the 
unanimous opinion of the United States 
Supreme Court, delivered by Justice Harlan, on 
January 3rd, 1910 (not reported), in the case 
of Kuhn v. Fairmont Coal Company, on a cer- 


- tificate from the Fourth Circuit Court of Ap- 


peals. The latter court desired to know whether 
it was entitled to exercise its independent 
judgment as to a coal mining lease entered 
into prior to the rendition of a decision by 
the Supreme Court of West Virginia. Justice 
Harlan, speaking for the court, in affirmative 
reply to the question submitted, reviews and 
cites a long list of cases, beginning with 2 
Black. 

There contracts were all held to be within 
“the general question as to the duty of the 
federal court to exercise its independent judg- 
ment where there had not been a decision by 
the state court, on the question involved, be- 
fore the rights of the parties had accrued,” 
as held in Carroll Co. v. Smith, 111 U. S. 556, 


and Great Southern Hotel Co. v. Jones, 193, 


U. S. 548. . 
The very fact that the court professes to 
lean to state decision in such cases for the 
sake of harmony, shows that the duty to ex- 
ercise independence is not an absolute duty to 
decide a legal proposition on its merits. No 
state court can afford to announce such a dis- 
position, because it is a maker of precedent, 


while an accidental jurisdiction can create no, 


rules of property. : 

The opinion in the Kuhn case feels it neces- 
sary to explain away language of the same 
court in as late a case as Bast Cent. M. E. Co. 
v. Central Eureka Co., 204 U. S. 266, 272. There 
it was said: “The construction and effect of 
a conveyance between private parties is a mat- 
ter as to which we follow the courts of the 
state,” citing Brine v. Ins. Co., 96 U. S. 627; 
De Vaughan v. Hutchinson, 165 U. S. 566. 


The court, in thus clearly stating a sound 





legal principle, forgets the existence of that 
independence it says it possesses and gets 
inferior courts to wondering whether it con- 
tinues to claim it. 

The opinion of Justice Harlan shows -among 
other things, that Justice Lurton has based 
independence upon “the constitutional right of 
the complainant, as a citizen of a state other 
than Ohio, to have its rights as a mortgagee 
defined and adjudged by a court of the United 
States,” and this court must do this for itself, 
when there is no settled ruling by the state 
court. From opinions rendered by this new 
judge all wishwashiness about comity, etc., 
etc., ought to be'conspicuous by its absence. 
If independence ought to be exercised, then 
a proper suitor has an absolute right to its 
exercise in its fullest scope. 

But it is such an anomaloug thing for a 
court not created by a state to be telling 
state courts that they do not know their own 
law, that the former court sometimes forgets 
that it ought to do so. 

“Quandoque bonus dormitat Homerus.” 








THE RIGHT TO PARTITION IN 
KIND. 





Some are born tenants in common, some 
achieve the status and yet others have it 
thrust upon them. But, however the relation 
be brought about, it has been ruled from the 
earliest times that those who hold property 
in cotenancy or tenancy in common, are 
entitled to a division of the property 
thus held among the respective owners and 
according to their respective shares or in- 
terests. The distinction between cotenants 
and tenants in common has been done away 
with in some jurisdictions, and if this were 
not the case a discussion of their character- 
istics would not be necessary here. As a 
general rule it may be said that one holding 
an actual and unconditioned interest in 
property has a right to have such a part of 
that property set apart to him as will equal 
his interest in the whole and, of course, all 
the other owners have the right to a similar 
division. But there is one species of ten- 
ancy which, from its very nature, forbids 
a division by partition. That is a tenancy 
by the entirety. This is true because neither 
tenant has a positive and unconditional own- 
ership in any part of the property thus. held, 
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for, upon the death of one, the whole estate 
vests in the other.1. Any attempt at parti- 
tion of such an estate, therefore, must be 
futile, because the law fixes the status of 
such a title, and any division which might 
be attempted could not prevent the legal ef- 
fect of the whole estate vesting in the sur- 
vivor upon the death of either tenant by the 
entirety. 


Where one or more of the part owners 
is a married man, his wife is endowed in 
that part owned by him. This, until a divi- 
sion, is an undivided interest in the whole, 
and the dower right follows this interest. 
The wife cannot, therefore, interpose any 
objections to a proceeding for partition for 
this is but a judicial determination of what 
land shall be set apart to her husband as his 
interest.* She is not even a necessary party 
to a proceeding for partition, since she 
owns none of the land and has no title 
thereto except a contingent dower interest.® 
If the various owners agree upon a division 
and exchange deeds in conformity to the 
agreement and thus effect the partition, or 
if the division is brought about as the result 
of an action for partition by any of the 
part owners, the effect of the division on 
the dower interest is to place it with that 
part assigned and set apart to the husband 
and to extinguish it in every other part.‘ 
And, if by reason of some paramount dif- 
ficulty of a division in kind the property is 
sold, the wife thereby loses her right of 
dower.’ Of course a wife could not be 
prejudiced in her dower estate by such a 
partition as would amount to a fraud upon 


(1) Fisher v. Provin, 25 Mich. 347; Meyers 
v. Reed, 17 Fed. 401; Wright v. Saddler, 
20 N. Y. 320; Ketchum v. Walsworth, 5 Wis. 95; 


Jones v. Chandler, 40 Ind. 588; Den v. Branson, 
5 Ired. (N. C.) 426; Kline v. Ragland, 47 Ark. 
111; Gibson v. Zimmerman, 12 Mo. 385; Simons 
v. McLain, 51 Kan. 160; Stuckey v. Keefe, 26 
Pa. St. 397; Marburg v. Cole, 49 Md. 402; Rodg- 
ers, Dom. Rel., Sec. 186. 


(2) Motley v. Blake, 12 Mass. 280; Ward v. 
Gardner, 112 Mass. 42. 

(3) Haggerty v. Wagner, 148 Ind. 625; Hol- 
ley v. Glover, 36 S. C. 404. 


(4) Kunselman y. Stine, 183 Pa. St. 1; Holley 
v. Glover, 36 S. C. 404; Potter v. Wheeler, 13 
Mass. 504. 


(5) Weaver v. Greeg. 6 Ohio st. 
gerty v. Wagner, 148 Ind. 625. 


547; Hag- 





her rights. But a partition in the usual 
course of things as authorized by law, when 
made in good faith, is not such a fraud. 

Sometimes the courts will make division 
as to one part only. This can not be done 
arbitrarily, of course, but where only one 
of several owners wishes a division and 
the others prefer to preserve their parts in 
common, an aliquot part will in such in- 
stances be set apart to the complaining 
party and the property remain as to all 
the others.’ 


It is often objected to a bill for partition 
that the division cannot be effected without 
injurious consequences. But this, of it- 
self, is not a sufficient answer to a plea for 
division. It is indeed rarely that a division 
can be made with precision. If this were 
required as an arbitrary condition prece- 
dent to a right of partition in kind, there 
would be few actual divisions except where 
the parties could agree. To be sure, the 
partition can always be effected in this 
manner, but cases of this kind do not, as a 
rule, find their way into the courts. It is 
one of the necessary and natural burdens of 
a cotenancy or tenancy in common that any 
one or more of the owners may, as a matter 
of right, seek a division in kind by the 
courts when this cannot be agreed upon. 
And the courts never permit ordinary dif- 
ficulties to stand in the way of such a set- 
tlement of the rights and interests of joint 
owners. As the Alabama court well said: 
“It may be considered as settled by the 
great weight of authority that every coten- 
ant is entitled to demand a partition of the 
common property, although such partition 
may be inconvenient or injurious. It may 
be demanded as a matter of right, notwith- 
standing the difficulties by which a division 
may be embarrassed, or the mischief it 
may entail on the property.* And this rul- 
ing is well sustained.® 


(6) Potter v. Wheeler, 13 Mass. 504. 

(7) Hobson vy. Sherwood, 4 Beav. 184. 

(8) Donnor v. Quartermas, 90 Ala. 164. 

(9) Scoville v. Kennedy, 14 Conn. 349, 361: 
Turner v. Morgan. 8 Ves. 143, 145; Morrill v. 
Morrill, 5 N. H. 134, 186; Mylin v. King, 139 Ala. 
319; 1 Story, Eq. Jur., Sec. 656; Adams, Eq., p. 
230; Pomeroy, Eq. Jur., Sec. 1389; Freeman, Co- 
Ten. & Par., Sec. 433; Caldwell v. Snyder, 178 
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The rule has been carried very far by 
some cases. In Turner v. Morgan,® Lord 
Eldon held that a house and parcel of land 
upon which it was situated should be di- 
vided in kind, allotting to the one-third 
owner a one-third thereof and to the 
other owner, the -remaining two-thirds. 
And in Warner v. Baynes,“ Lord Hard- 
wick, speaking for the English High Court 
of Chancery held that mere physical diffi- 
culties were no objection to a decree of par- 
tition. In Parker v. Gerard,’* it was held 
that a bill for partition of realty, title to 
which was not in dispute, “is a matter of 
right, and there is no instance of not suc- 
ceeding in it.” And Chancellor Walworth 
in the leading case of Smith v. Smith,” 
said: “I think that partition between ten- 
ants in common of real property, in this 
state, is a matter of right, by the common 
law as well as by statute, where both par- 
ties cannot, or either of them will not, con- 
sent to hold and use such property in com- 
mon.” These authorities illustrate and em- 
phasize the policy of the law in allotting in 
kind property held by two or more in com- 
mon or cotenancy. There is another rea- 
son why partition in kind should be had 
instead of a sale. One or more of the own- 
ers may be infinitely better able to buy the 
land at a sale than the other. One may be 
unable to buy at all, and thus he would be 
put to great disadvantage with his adver- 
sary whereby actual injustice would or 
might follow. In all such cases a sale for 
division of proceeds will not be ordered un- 
less absolutely necessary.** Where all the 
owners would fare substantially alike by a 
division, a sale for partition will not be 
ordered.** And where the proof is sub- 
stantially conflicting as to whether a sale 


Pa. St. 420; Updyke v. Adams, 22 R. I. 432, 435; 
Mitchell v. Cline, 84 Cal. 409; Stephenson v. 
Potter, 5 N. Y. S. 749; Parker v. Gerard, Amb. 
236; Hauessler v. Mo. Iron Co., 110 Mo. 188; 
Walker v. Lyon, 6 App. D. C. 484. 

(10) 8 Ves. 143, 144. 

(11) Amb. 589, 591. 

(12) Amb. 236. 

(18) 10 Paige. Ch. 470, 473. 

(14) Bank v. Housman, 6 Paige, Ch. 526; 
Smith v. Trustees, 55 N. Y. S. 370, 36 App. Div. 
386; Coach v. Hake, 49 La. Ann. 458. 


(15) Coach v. Hake, 49 La. Ann. 458. 





or division should be decreed, a division 
will be adjudged.* It will be reversible 
error for a court to order a sale of prop- 
erty for partition without first ascertaining 
by proper evidence or procedure that par- 
tition in kind cannot be made without great 
prejudice." And it has been held that the 
injustice of a division must result to both 
before a sale for partition will be ordered.** 
And there is still a further method adopted 
by the courts in order to effect a division 
in preference to a sale for partition. This 
is by the payment of owelty. This is an 
amount to be found by the court, from 
proper proof, which is necessary to equalize 
the division when it cannot be made with 
substantial equality. The tenant receiving 
the less share receives this from the other | 
in order to make the division equal, which, 
but for this compensation by way of owelty, 
would be unjust."® And in cases where 
owelty is necessary to equalize a division, it 
is usually the duty of the court to fix the 
amount of owelty as a charge upon the in- 
terest set apart to the other, to the end 
that there be no chance whereby the part 
owner receiving the less share be defeated 
in the equality of the division by the failure 
of the other to make good the owelty.?° 
‘Where the commissioners appointed to 
make partition of a large body of land re- 
ported a division by awarding one of the 
parties owelty in the sum of $1,317.00, and 
no reason was given by the commissioners 
why a division more nearly equal could not 
have been made their report was_ set 
aside.2?_ And in any case the mone- ve 
quired to equalize a division, must have 
reference to the time of partition and values 
at that time.*? While owelty is a proper 
charge against the larger portion of the 


(16) Royston v. Miller, 76 Fed. 50, 58; Mit- 
chell v. Cline, 84 Cal. 409. 


(17) Moore vy. Willey, 77 Ark. 317, 320; Keller 
v. Judson, 18 La. 282. 


(18) Reeves v. Reeves, 11 Heisk. (Tenn.) 669. 

(19) Ames v. Ames, 160 Il. 599; Calhoun v. 
Rail, 26 Miss. 414, 420; Smith v. Smith, 10 Paige, 
Ch. 470; Martin v. Martin, 95 Va. 26. 


(20) Calhoun v. Rail, 26 Miss. 414, 420; Mar- 
tin v. Martin, 95 Va. 26; Pomeroy, Eq. Jur., Sec. 
1389. 


(21) McGhee v. Russell, 49 Ark. 104. 
(22) Cheatham v. Crews, 88 N. C. 88. 
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land, yet this should be decreed to operate 
in rem, only, and not against the party per- 
sonally.2* The division should be made ac- 
cording to the real value, not according to 
the average value. For the policy of the law 
is to substitute, for instance, a fourth inter- 
est in kind for an undivided fourth in the 
whole according to value.** By this means 
a partition may be equitably effected with- 
out regard to the area, average value, etc. 
If the property is set apart to the several 
owners and the part set apart to each is sub- 
stantially equal to his proportion of the 
value of the whole, this is all a part owner 
is entitled to claim or insist on.2* Ordinar- 
ily, the court will not award sale of the 
premises upon the bare report of the com- 
missioners appointed to make the partitron 
that the property cannot be divided. They 
will not be permitted to thrust their con- 
clusion upon the court, but must state the 
facts to the end that the court may see for 
itself whether their deductions are tenable 
or not.* The fact that the joint prop- 
erty may enhance in value and become 
more valuable if not divided is no answer 
to a petition for partition at the instance of 
one of the joint owners.**7 And always the 
burden of showing the necessity for a sale 
is on the party asking it.2* So, a bill in 
equity asking for a sale for partition only, 
is vulnerable to demurrer, for a part owner 
cannot ask a sale for division unless the 
land is not susceptible of division in kind 
and this fact must be first ascertained from 
competent proof before a sale for division 
will be ordered.?® Ordinarily an unimprov- 
ed parcel of land will be divided instead of 
sold, unless from the nature of the improve- 
ments or its peculiar character, it cannot be 
divided without great injustice. It has 


(23) Jameson v. Rixey, 94 Va. 342; McKinstry 
v. Carter, 48 Kan. 428. 

(24) Grimes y. Little, 56 Ga. 649; Hunter v. 
Brown, 46 Ky. (7 B. Mon.), 283; Stannard v. 
Sperry, 56 Conn. 541. 


(25) Dondero v. Van Sickle, 11 Nev. 389; 
Field v. Hanscomb, 15 Me. 365. 

(26) McGhee v. Russell, 49 Ark. 104; Hensel 
v. Sturn (Tex. Civ. App.), 25 S. W. 817. 

(27) Land v. Smith, 44 La. Ann. 931. 

(28) Mitchell vy. Cline, 84 Cal. 409. 

(29) Dyer v. Vinton, 10 R. I. 517. 








therefore been properly held that a strip of 
land five feet wide should be divided.*° And 
an olive ranch should be divided instead of 
sold where it is large enough to justify the 
building of necessary works for the manu- 
facturing of oil or pickling of the olives on 
each part allotted to the respective owners.” 
It has been held that a strip of land four 
miles long and from 2,000 to 4,000 feet 
wide, lying between an ocean and a bay, 
should be partitioned in kind.** In Smith 
v. Trustees,** the action was for partition 
of lands under the Great South Bay, the 
islands therein, and the water, hunting, 
hawking, fowling and fishing rights there- 
unto belonging. The land consisted of sev- 
eral thousand acres under the waters of 
the easterly end of the bay. Each of the 
four plaintiffs was seized of an undivided 
one-eighth part of the property in question, 
and the defendant trustees the other half. 
Under this state of facts it was held that 
parition in kind should be made. As Chan- 
cellor Walworth said in a somewhat similar 
case, “A farm containjng 370 acres of land 


‘must be very peculiarly situated to render 


it impracticable to divide it into three parts 
without great prejudice to the owners; es- 
pecially when the court may decree a pecu- 
niary compensation to be made by one party 
to the others for owelty of partition.”™ 
One portion of a tract of land may be more 
valuable than another. Yet this is by no 
means a bar, since the property must be di- 
vided according to value, and there is no 
obstacle in setting apart a smaller portion 
than an equa! part where the value of the 
part thus allotted is greater in proportion to 
or of the whole than the other, nor, on the 
other hand, is it any objection that a larger 
portion must be given to equalize another 
of less area but greater value.** Mere in- 
convenience to the tenants or some of them 
resulting from a division is no reason why 
a partition in kind should be denied. These 


(30) Davidson v. Thompson, 22 N. J. Eq. (7 
C. EX Green), 83. 


(31) Hayne v. Gould. 54 Fed. 951. 
(32) Crittenden v. Gates, 45 N. Y. S. 768. 


(33) 55 N. Y. S. 870. 
(34) Bank v. Housman, 6 Paige, Ch. 526. 546. 
(35) Crittenden v. Yates, 45 N. Y. S., 768, 771. 
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disadvantages are necessarily an incident 
to a joint ownership.** It sometimes hap- 
pens that one of the joint owners has placed 
improvements on the property at his own 
expense. This, however, is no obstacle to 
a division. Usually, the part thus improved 
will be set aside by the court making the 
partition to the part owner, who has spent 
his money in thus enhancing the value of 
the land. This is simply equity and the 
land, in such a case, should be divided as 
though no improvements had been made, 
but the part upon which the improvements 
are situated should be allotted to him who 
made them.** If this is not done, some 
provision must be made for compensation. 
If the land can not be divided and is sold, 
the proceeds should be ordered distributed 
to the parties according to their respective 
interests bearing in mind, however, that 
the part owner who has enhanced the value 
of the property with his labor or funds will 
be entitled to the salable value he has added 
to the land by this means in addition to 
an equal division according to the salable 
value without the enhancement.** And the 
part owner thus enhancing the value need 
not have procured the consent of the other 
owner or owners before he will be allowed 
compensation for the improvements. One 
joint owner has as much right, as a general 
rule, as another to improve the common 
property.*® Where the property to be di- 
vided is in separate parcels it is not neces- 
sary that the various owners have a certain 
part of each tract allotted to them. ‘The 
respective owners are only entitled to such 
part of the whole property as would amount 


to a just and equitable division of the. 


same.*° 


Difficulty is experienced sometimes in 
partitioning such property as mill plants, 


(36) Scoville v. Kennedy, 14 Conn. 399; Don- 
nor v. Quartermas, 90 Ala. 164; Freeman, Co- 
Ten. & Par., Sec. 433. 

(87) Martindale v. Alexander, 26 Ind. 104; 
Green v. Putnam. 1 Barb. 500, 507; Swan v. 
Swan, 8 Price (Eng. Excheg.), 518. 

(38) Swan v. Swan, 8 Price (Eng. Excheq.), 
518. 

(39) Green v. Putnam, 1 Barb. 500; Martin- 
dale y. Alexander, 26 Ind. 104. 


(40) 2 Daniel’s Ch. Pr. (6th Am. Ed.), 1156. 





mining interests, etc. Necessarily the par- 
tible character of property of this nature, as 
well as all other, must depend upon the 
property itself and its surroundings or sit- 
uation, the use to which it is adapted, etc. 
In an early Vermont case, which has been 
frequently cited** an effort was made to 
partition “A saw mill and mill yard, pond 
and utensils for a saw mill among differ- 
ent owners,” and it was held that partition 
of the same could not be had by a division, 
as such a partition would destroy the whole. 
In this case the property had been used by 
turn according to the interests of the several — 
owners, each owner operating it for a time 
commensurate with his interest and then 
turning it over to another to be so used. 
The court held that so long as the various 
owners could thus enjoy the use of the 
property by turn, partition would not be de- 
creed. But the court also stated that when- 
ever any one of the various owners in- 
sisted upon a use of the property in excess 
of his interest and to the prejudice of the 
rights of the others in their use and en- 
joyment of the same, partition by sale 
would be decreed. In another Vermont case 
the court refused to order either a sale or 
partition of a small tract of land the value 
of which consisted chiefly of an ore bed, 
which for several years had been known 
to exist in a part of the land.*? But it 
does not appear from the report of the case 
that the exact location or dimensions of 
the ore bed was known, and this uncertain- 
ty no doubt weighed forcibly against a di- 
vision. But generally, at the present day, 
both by statute and by the common law, 
tenants in. common or cotenants have the 
absolute and arbitrary right to wind up 
the joint ownership by an action for parti- 
tion which entitles the part owner complain- 
ing to a decree of partition in kind or a sale 
to the end that a division may be made 
from the proceeds. 


It has been held in a California case* 
that a ditch used for mining purposes could 
not be divided. But the water sought to be 


(41) Brown v. Turner, 1 Aik. (Vt.), 350, 354. 
(42) Conant vy. Smith, 1 Aik. (Vt.), 67. 
(48) McGillvray v. Evans, 27 Cal. 92, 94. 
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thus divided among different owners ran 
in a ditch about twenty inches wide and by 
usage in mining ir. that locality, it was di- 
verted from place to place and from time 
to time as the mining work required. 

In Illinois it is held that mines in land 
when opened are, from their nature indi- 
visible, and that neither partition can be 
made at law nor dower assigned by metes 
and bounds. That in cases of this kind, the 
only thing that could be done would be a 


’ sale for division.** But this case involved 


the right of dower in mines, and the court 
held that a wife was dowable of the mines 
opened in the life-time of her husband as 
well as in any mines or strata not opened 
at all. In Ames v. Ames* it was held that 
the owner of land had a right to convey the 
coal and mineral rights in his land and re- 
serve the land proper. That when such a 
conveyance is made, two separate estates 
are created. Each may be conveyed by deed 
and each may be devised under a will. Min- 
ing claims have been recognized as legal es- 
tates of freehold and subject to partition. 
Two separate estates and interests being in 
existence, in principle there can be no diffi- 
culty in recognizing separate titles. The 
owner would have the right to sever the 
two estates by deed or devise. -Where the 
owner would have that right there is no in- 
herent difficulty in a court of chancery sev- 
ering the two estates in a partition proceed- 
ing, where it is rendered necessary in the 
interest of justice. 

Water and water rights may be the sub- 
ject of joint ownership such as will-author- 
ize partition. Thus, where a mill privilege is 
owned by two or more, a division of the 
water will be made in partition according 
to the ownership of the respective tenants.** 

Mining land claimed by several cotenants 
or tenants in common are, of course, liable 


(44) Lenfers v. Henke, 73 Ill. 405. 
(45) 130 Til. 525. 
(46) Morrill v. Morrill, 5 N. H. 134. 





to be partitioned among the several claim- 
ants the same as other land.* 

It occasionally happens that infants are 
part owners of land which it is desired to 
divide. It has been held that partition will 
not be decreed at the suit of an adult 
against an infant as a matter of right. That 
the court should first make proper inquiry 
as to whether the contemplated partition 
will be to the interest of the minor, and, if 
not, that partition should be refused.** But 
this is not the correct rule, unless required 
by statute. Partition being a matter of 
right, an infant has no more right or power 
to compel another part owner to remain 
in the common ownership than an adult has. 
The correct rule is, therefore, an infant 
cannot plead his disability in bar of an ac- 
tion for a division.*® On the. other hand, 
an infant may ask partition as well as an 
adult.°° If the parties in interest arrive 
at an amicable adjustment of their rights 
and consent for judgment to go in con- 
formity to their agreement, all being swe 
generis, it then becomes binding and per- 
manently fixes the status of the parties with 
reference to the land.** Of course there 
are many cases where actual partition would 
be out of the question. Ordinarily a lot 
with a store on it adapted to use as a whole 
could not be divided without great preju- 
dice. Cases might also be mentioned where 
a division in kind would be practically im- 
possible, as, for instance, a case of joint 
ownership of a horse, dog, etc. But the law 
is nevertheless jealous of a division in kind 


when it can be had without great prejudice 


to the interests of the parties concerned. 


W. C. Ropcers. 
Nashville, Ark. 


(47) Hughes v. Delvin, 23 Cal. 501. 

(48) Ames v. Ames, 148-Ill. 321. 

(49) Freeman v. Freeman, 56 Tenn. (9 
Heisk.), 301; Hooke yv. Hooke, 6 La. 472; Cocks 
v. Simmons, 57 Miss. 183. 

(50) Shull v. Kennon, 12 Ind. 34; Tate v 
Tate. 62 Miss. 145. 

(51) Coleman y. Coleman, 19 Pa. St. 100. 
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CARRIERS — MISDESCRIPTION OF 
FREIGHT. 

JENKINS v. ATLANTIC COAST LINE R. 


co. 





Supreme Court of South Carolina, Oct. 18, 
1909. 





Where a shipper of cigars not corded and 
sealed, on which the freight rate was higher 
than on smoking tobacco, described the ship- 
ment as “1 c/s tobacco,” and in the waybill 
as “smoking tobacco,” but was guilty of no 
fraud, deception, or negligence which would 
have misled the carrier to accept the ship- 
ment at less freight than it was entitled to 
receive, he was entitled to recover for loss of 
the shipment the value of the actual articles 
lost with the freight paid. 


JONES, C. J.: In this case a magistrate of 
Sumter county gave judgment against de- 
fendant for $50, the value of a package con- 
taining 1,560 cigars, lost while in defendant’s 
possession, .and 25c freight paid on said pack- 
age, together with interest, aggregating $53.15. 
The circuit court affirmed this judgment. 

The testimony tends to show that on Oc- 
tober 20, 1906, defendant received from Finkin- 
Jordan Company, Charleston, S, C., a package 
weighing 30 pounds, consigned to R. M. Jen- 
kins, St. Charles, S. C., and described in the 
bill of lading as “‘1 c/s tobacco” and in the way- 
bill as smoking tobacco. The freight on 30 
pounds of tobacco, or smoking tobacco, or ci- 
gars strapped, corded, and sealed from Charles- 
ton, S. C., the place of shipment, to St. Charles, 
in Lee county, the place of destination, was 
25 cents; that the freight charge on a 30-pound 
package of cigars not corded and sealed was 
50 cents, as in this case; that, before pay- 
ment of the freight at the point of destination, 
plaintiff inquired for “a shipment of cigars,” 
and that the agent collected 25 cents as freight, 
as the shipment was billed as tobacco; that 
plaintiff did not know that the freight on the 
package should be greater than 25 cents at the 
time of the shipment or payment of freight; 
that the shipment was never delivered or ac- 
counted for in any way; that the value of the 
cigars was $50, but the value of 30 pounds of 
smoking tobacco such as sold at St. Charles 
market was about $19.20. 

Appellant alleges error in sustaining the re- 
fusal of the magistrate to charge the following 
request: “If the jury believe that the tariff 
rate of the defendant for freight charges on 
tebacco between Charleston and St. Charles 
was $.25, and the rate of freight on the pack- 


age of cigars as alleged, weighing 30 pounds, 


was $.50, then, if the plaintiff paid only half 





the amount of freight due on 30 pounds of ci- 
gars—if you believe the package weighed 30 
pounds—cannot recover the $50.25, as the 
amount of the claim of the shipment in this 
case.” The request was properly refused. If 
plaintiff was guilty of no fraud or, deception, 
or negligence, which misled defendant into ac- 
cepting a shipment for less freight than it was 
entitled to receive, plaintiff had the right to 
recover the value of the actual articles lost 
with freight paid, and, in any event, plaintiff 
was entitled to recover the value (not exceed- 
ing amount demanded, of 30 pounds of tobacco 
reasonably falling within the description “1 
c/s tobacco.” Bottum v. Railway, 72 S. C. 378, 
51 S. E. 985, 2 L. R. A. (N. S.) 773, 110 Am. 
St. Rep. 610. It was for the jury to determine 
whether defendant had been misled to its in- 
jury by the fraud or negligence of plaintiff or 
his agents. 


The magistrate was requested to charge the 
jury: “If you believe that the package alleged 
to contain cigars was billed as tobacco, and 
was undertaken to be transported by the de- 
fendant as tobacco, and same was lost, the jury 
can only give a verdict for what they find the 
worth of a package of tobacco of that size and 
weight is, together with $.25 paid thereon;” 
and he modified the request by instructing the 
jury that tobacco is a general term, and it was 
for the jury to say what was shipped and what 
should have been the billing. The request was 
faulty for reasons already stated. The modifi- 
cation was in harmony with the principle rec- 
ognized in Bottum v. Railway, supra, in this 
language: “It is quite true that, when a rail- 
road company receives a package marked 
‘Glass’ and makes no inquiry as to its kind or 
value, it is responsible for any article received 
coming under the general description of glass.” 
The magistrate was further requested to 
charge: “That if the defendant company was 
misled by billing the shipment ‘smoking’ tobac- 
co, and less care was taken of same by reason 
of the fact that smoking tobacco was of much 
less value, if you so find, and that the plaintiff 
thereby got a less rate of freight by having 
the shipment billed as smoking tobacco, then 
I charge you that he cannot take advantage of 
his own wrong and mistake, and he can only 
recover the value of what you believe the best 
smoking tobacco, weighing 30 pounds, is, and 
the freight paid by him, and he cannot recover 
for the value of thirty pounds of cigars lost 
when he shipped them as tobacco.” In refer- 
ence to this request the magistrate modified it 
as in the preceding request, and further said: 
“Of course, if you believe that there was any 
fraud in the transaction, that these parties 
were underbilling for the purpose of a deduc- 
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tion in freight that (request) would be all 
right.” Without raising critical objections to 
the language of the request and the generality 
of the exception, the practical effect of the 
modification was to allow plaintiff to recover 
the value of the articles lost, in the absence 
of intentional fraud or deception, if the arti- 
cles lost reasonably fell under the general de- 
scription given, otherwise plaintiff's recovery 
was limited to the value as of articles covered 
by the description. The instructions above as 
a whole were not in conflict with the principles 
recognized and enforced in Bottum v. Rail- 
way, supra. In that case it was held that a pas- 
tel portrait or landscape painting could not be 
classed as “glass.” The distinctions between 
the’two are so wide and obvious that a per- 
son of average intelligence giving to the matter 
reasonable attention would have ground to 
believe that the carrier would be misled by 
the description, and in such a case intentional 
fraud or deception need not be shown, but it 
is sufficient if the shipper’s negligence reason- 
ably misleads the carrier into assuming a risk 
beyond the compensation. But the distinction 
between “cigars” and “smoking tobacco” as a 
basis for separate freight classification and 
rates, considered with respect to the nature, 
use, comparative value, and risk, is not so 
marked that a shipment of cigars as smoking 
tobacco is of itself evidence of fraud or negli- 
gence on the part of the shipper, and, in this 
connection, it must be remembered that cigars 
in a corded and sealed package are shipped at 
the same rate as smoking tobacco. Cigars are 
nothing but tobacco rolled for smoking, and 
there was no evidence that the shipper knew 
any distinction in the classification or rates be- 
tween cigars and smoking tobacco; in fact, 
there was testimony to the contrary. The 
shipper and carrier are not on equal terms of 
knowledge in the matter of classifications of 
freight and rates, and the superior knowledge 
of the carrier makes it fair and reasonable that 
the carrier, in close classifications of articles 
falling under a general term, should make 
inquiry of the shipper to avoid mutual mis- 
takes. 

The magistrate further charged: “As a gen- 
eral proposition, when a railroad company 
loses anything, the highest price ‘of the article 
at the point of destination, with the freight 
added, is the true measure of damages.” The 
objection to this charge is that it intimated to 
the jury that the railroad company was respon- 
sible for the price of the articles, and that they 
were cigars. This was a statement of a gen- 
eral proposition of law, and is not amenable to 
the specific objection assigned. The general 
rule undoubtedly is that for loss of goods a car- 





rier is responsible to the owner for their value 
at the place of destination. Turner v. Rail- 
road, 75 S. C. 61, 54 S. E, 825, 7 L. R. A. (N. 
S.) 188. It is not contended here that by the 
terms of the contract the value at the place of 
shipment is the measure of damages. In this 
case the testimony tended to show the value 
at the place of shipment, and in Deschamps Vv. 
A. C. L. (manuscript decision at this time) 65 
Ss. E. ——, we have held that to this value 
freight paid may be added. 

It is further contended that a new trial 
should be had or a reduction of the verdict to 
the extent of 25 cents, inasmuch as the evi- 
dence showed that the proper freight due was 
50 cents, whereas plaintiff had paid only 25 
cents. This contention, although seemingly 
small, is made in view of the fact that, if plain- 
tiff should recover less than the amount claim- 
ed, no penalty could be recovered. It cannot 
be sustained, however, as no claim for freight 
is made in the answer, and there is no testi- 
mony that defendant rendered any service en- 
titling it to retain the freight received or to 
demand further freight. 

The exceptions are overruled, and the judg- 
ment of the circuit court is affirmed. 

WOODS. J, (dissenting). The judgment of 
the court in this case seems to me to be at 
variance with the principles stated in Bottum 
v. C. & W. C. Ry., 72 8. C. 375, 51 S. EB. 985, 2 
L. R. A. (N. S.) 773, 110 Am. St. Rep. 610, and 
for that reason I dissent. It is true that cigars 
are made of tobacco, but commercially tobacco 
and cigars are generally recognized as different 
articles, falling under a different classification, 
just as cotton or wool and cloth are different 
from clothing. It seems to me unjust to allow 
a shipper to deliver to a carrier a package 
not open to inspection, and recover for it as 
cigars. 


Note—Amount of Freight Charge Determin- 
ing Measure of Damages for Loss or Right of 
Recovery.—It seems to us that the conclusion ar- 
rived at by the court in the principal case is 
correct, but our method of reaching the same 
result differs from that pursued in the opinion. 
If the package was not “corded and sealed” and 
it was plainly revealed that the shipment was 
cigars, the carrier had no right to extend to the 
shipper and the shipper no right to receive a 
lower rate. age — Co. v. Union 
Pac. R. Co. (Neb.), 123 N 1085. 

The fact of payment of Fi lower rate at des- 
tination, before discovery of loss, would not 
change this, because the carrier could, even in 
the face of its reecipt, retain the shipment in 
assertion of its lien for the part of the freight 
unpaid, at least so we conclude from the case 
just cited. 

The interesting question is, however, as to ad 
rule of recovery, where the contents are not 
known and where articles of the same general 
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description differ in quality and value, and freight 
rates are based on supposed value. 

As to cases where contents of packages are 
unknown there seems a conflict in decision. Thus 
we find in a Georgia case the following state- 
ment: “Plaintiff in error makes the point that, 
since the articles were described in the bill of 
lading as 23 cases of gum, when as a matter 
of fact the package contained cutlery, jewelry 
and other articles of more value than chewing 
gum, the carrier is released on the theory that 
any fraud or concealment of the shipper by 
which the goods are misdescribed, discharges 
the carrier’s liability. The validity of the ab- 
stract proposition is unquestioned, but we do not 
think it is applicable to the facts of the present 
case.” The court gives certain reasons why the 
proposition does not control and then says: “The 
case is therefore differentiated from” a case al- 
luded to next below. Central of Ga. Ry. Co. v. 
Jones, 66'S. E. 492. The case next above re- 
ferred to is Southern Express Co. v. Pope. 5 
Ga, App. 680, 63 S._E. 809. In this state the syl- 
labus is the decision, and the syllabus of this 
case says: “A shipper tendering to a carrier for 
transportation an article of unusual value, not 
apparent from a casual inspection of the package 
as tendered, is in duty bound to disclose to the 
carrier the nature or the value of the article. A 
failure to so disclose, even though inadvertent 
and without any dishonest intent, is in law 
deemed such a fraud as to absolve the carrier 
from liability for the loss of the property. If 
an interstate carrier is involved, the provisions 
of the interstate commerce law are such as to 
emphasize the duty of the shipper to disclose the 
value of the articles delivered for transporta- 
tion.” Judge Powell of the court set forth in an 
opinion the facts of this case. A motion for re- 
hearing was made and Judge Powell in his opin- 
ion on that said: “The chief insistence on the 
motion for rehearing is that the court awarded 
a reversal, whereas it should have affirmed the 
judgment, with direction that the plaintiff write 
off from the recovery all but $5, the value at 
which the express company took the package for 
shipment.” * * * The express point now pre- 
sented was before the Supreme Court in the 
case of Wood v. So. Ex. Co., 95 Ga. 451, 22 S. 
E. 535, and there it was held that the effect of 
the constructive fraud which arises from the 
failure to disclose the contents of a package 
really valuable, but seemingly not so, is not 
merely to reduce the recovery, but to defeat all 
right of recovery. * * * The rationale of the 
tule is this; “The concealment of the value is 
construed to be a fraud and fraud avoids, not 
modifies, the contract. The reason is more con- 
cretely sometimes thus: Thieves and untrust- 


‘worthy employees are not so likely to steal a, 


package not worth over $5 as they would be to 
steal a package worth $150 or other large sum, 
though stated to be of the value of $5 or other 
small sum,” This may in general be said to fair- 
ly cover cases on this side of the rule. The 
principle is thus stated in Story on Bailments 
(oth ed.), 565: “It is the duty of every person 
Sending goods by carrier to make use of no 
fraud or artifice to deceive him, whereby his 
risk is increased or his care and diligence may 
be lessened. And if there is any such fraud or 
unfair concealment, it will exempt the carrier 
from responsibility under the contract, or more 
properly speaking, it will make the contract a 





nullity.’ The federal supreme court takes this 
formulation of the principle as the basis of a 
discussion in the case of Humphreys v. Perry, 
148 U. S. 627, saying: “There is a uniform 
series of cases on this principle in the supreme 
judicial court of Massachusetts,” and it reviews 
them and many other cases. These were all 
baggage cases and what was not baggage was 
held not recoverable, in value. 

Now it has been held that real value must be 
stated and the statement of a lower value to 
obtain a less rate does not cut off all recovery, 
but it is limited to actual value. The common 
law rule is this way. Durgin v. Am. Ex. Co., 66 
N. H. 217, L. R. A. 453, citing a number of cases. 
The Supreme Court of Kansas held recovery 
could be had upon limited valuation. Pacific Ex. 
Co. v. Foley, 46 Kan. 467, 12 L. R. A. 799, 26 
Am. St. Rep. 107. See also Douglass Co. v. 
Minn, Transfer R. Co., 62 Minn. 288, 30 L. R. A. 
860; U. S. Ex. Co. v. Koerner, $5 Minn. 540, 33 
L. R. A. 600; Pac. Ex. Co. v. Pitman, 30 Tex. 
Civ. App. 626, 71 S. W. 312. These cases re- 
lated to undisclosed contents, but it has also 
been ruled that an agreed valuation may be put 
upon articles which are shipped openly. Thus a 
fine horse shipped as ordinary stock: Duntley v. 
Boston & M. R. Co., 66 N. H. 263, 9 L. R. A. 
449, 49 Am. St. Rep. 610; Alair v. N. P. R. Co., 
53 Minn. 160, 19 L. R. A. 764, 39 Am. St. Rep. 
588. And where a cow worth $5,000 was esti- 
mated by carrier and shipper at $75, there being 
an additional charge of so per cent for every 
$75 more. Hill v. Boston R. Co., 144 Mass. 284, 
10 N. E. 826. 

Now what influence on all these cases are the 
anti-discrimination laws? We have seen by the 
Wentz-Baker case supra, that an agreement to 
accept less than legal rate does not prevent en- 
forcing the true rate. Take the contention made 
in the Pope case supra, which the Georgia court, 
deciding as it did on general principle, had no 
occasion to pass upon. That contention was that 
a contract to Secure a less rate by means of un- 
dervaluation was a device prohibited by the in- 
terstate commerce law, making the contract be- 
tween carrier and shipper void. 

t is certain that it has been held that an in- 
difference to the prohibitions of these statutes 
is the same thing as a willful violation. N. 

& N. H. R. Co. v. Interstate Com. Com., 200 
U. S. 56. The government can, therefore, annul 
contracts on this line. The Released Rates case, 
13 Interstate Com. Rep. 564, speaks as follows: 
“We find no impropriety in a graduation of rates 
in accordance with the actual values of specific 
commodities. Household goods, for example, 
differ widely in value, and it is fair to all that 
the man who ships goods of low value should 
receive the benefit of a lower rate than the man 
who ships more expensive goods. Ratemaking 
on this principle.is in every respect legitimate. 
It is proper to say, however, that the words 
“Value limited to * * * ” are misleading. 
The phrase “Agreed to be of the value of 
* * * ” are less* objectionable. They are in- 
dicative of the theory upon which these rates are 
justified—they are fixed with reference to the 
real value of the property, and not because of 
an agreement that the amount of recovery shall 
be limited to an arbitrary standard. We cannot 
emphasize too strongly our position that these 
rates must not be used by the carrier as a means 
for escaping the liability which the law absolutely 
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forbids it to cast off.” Now is the somewhat 
converse proposition true that the shipper can- 
not use arbitrary values in obtaining lower rates 
for escaping liability to pay the published 
rate? If he does this, does he not nullify his 
contract so that it cannot-be sued upon? C. 
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REPORT OF RECENT IMPORTANT ENGLISH 
AND CANADIAN CASES FOR THE WEEK. 


Criminal Law—Defense not put to Jury.—D. 
was convicted under s. 12 of the Places of Re- 
ligious Worship Act, 1812, as extended by s. 4 
of the Religious Disabilities Act, 1846, for wil- 
fully and maliciously disturbing a lawful meet- 
ing for religious worship. At the trial the pris- 
oner raised the defense that he was a deacon 
of the church holding the meeting, and that he 
was entitled to act in the way he did. This 
defense was not put to the jury by the judge, 
and on this ground the conviction was quashed. 
Rex. v. Dinnick, Cr. App., Nov., 1909. 

It appeared from the evidence that the appel- 
lant was a deacon of the “One Holy Catholic 
and Apostolic Church” at Bristol When a 
service was in progress he entered the church 
with his hat on his head, and standing in front 
of the communion table called out in a loud 
voice, “People of Bristol, this is the abomination 
of desolation spoken of by Daniel the Prophet,” 
In the course of the trial he raised the defense 
that he was entitled as an officer of the church 
to make this objection to the service that was 
in progress. 

Alverstone, L. C. J.. said: “This applicant 
during the trial had distinctly raised the ques- 
tion as to his right as an officer of this church 
to object to the service that was going on, and 
said that he could not be removed except by 
the founders of the church. This defense may 
have been very foolish and unfounded, but that 
defense ought to have been put before the jury 
—for this is a paramount principle of our law— 
that they might have an opportunity of judg- 
ing whether the appellant had wilfully and 
maliciously disquieted or disturbed this con- 
gregation of persons assembled for religious 
_worship.” 

Evidence—Handwriting—Opinion of Person 
not an Expert.—The signature of a transferor 
to a transfer may be proved by the evidénce of 
a person who is not an expert in handwriting, 
but who has received documents written by the 
person whose signature is in question. Re Clar- 
ence Hotel, Ch. D., Nov., 1910. 

Married Woman—<Allowance for Wife—De- 
fault in Payment—Imprisonment.—On an ap- 
plication to commit a defendant to prison for 
non-compliance with an order for the weekly 
payment of maintenance mohey to his wife un- 
der the Summary Jurisdiction (Married Women) 
Act, 1895, evidence of means is not required in 
order'to give the justice jurisdiction to make 
an order of committal.—Rex v. Richardson, K. 
B., July, 1909. 

Alverstone, L. C. J., said: It is said that that 
warrant is bad because it does not state that 
the defendant had means and would not pay 
the amount ordered. 








The ease of Earnshaw v. Earnshaw, supra, 
is only a decision that before the order direct- 
ing money to be paid there must be proof of 
means. I have no doubt that that decision was 
right. That refers to an inquiry as to means 
at the earlier stage and not at the stage when 
the order comes to be enforced. We are, there- 
fore, thrown back on s, 4 of the Bastardy Laws 
Amendment Act, 1872, which provides that if 
the putative father neglect or refuse to make 
payment of the sums due under an order for 
maintenance, and if no sufficient distress can 
be had, the justices may commit the putative 
father to prison for any term not exceeding 
three months. It is not necessary to express 
any opinion whether punishment wipes out past 
arrears, but my distinct opinion is that it does. 
This is in the nature of a criminal procedure, 
and is in effect equivalent to a conviction. 


Negligence—Corporation—Invitation to Chil- 
dren to Play in Field.—The defendant corpora- 
tion owned a field at one end of whieh was a 
hedge, on the other side of which was a rail- 
way. Children were allowed to play in the 
field, which had a sand pit in it. The plaintiff, 
who was not then two years of age, went with 
some other children to play in the sand pit. 
She wandered away, and was found injured on 
the line. ; 

Held, that the corporation were not liable, 
there being no duty on them to see that chil- 
dren playing in the field did not get on to the 
line either by the gates of the crossing being 
left open or by crawling through a gap in the 
hedge.—Schofield v. Bolton Corporation. C. A., 
Jan., 1910. 


Power—Special Power of Appointment—Ap- 
pointment on Condition,—A lady had power un- 
der her marriage settlement to appoint to one 
or more of her children exclusive of the other 
or others of them. She had two children, a son 
and a daughter, and she appointed the whole 
properfy to the daughter on condition that the 
daughter settled the property as to one moiety 
on herself and her children and as to the other 
moiety on the son, his wife and children. 

Held, that the appointment was a fraud upon 
the power.—Knowles v. Morgan, Ch. D., Dece., 
1909. 


Ship—Charter Party—Cancelling Clause.—A 
charter-party contained the following clause: 
“The charterers, or their agents, have the op- 
tion of cancelling this charter-party provided 
the ship is not arrived as within described at 
Newcastle, New South Wales, by the 15th of 
December, 1907.” Shortly before the 15th of 
December the charterers were informed by the 
shipowners that the ship could not arrive by 
that date, and were requested to state whether 
they would exercise their option to cancel. The 
charterers declined to say, and requested the 
owners to send the ship to Newcastle in accord- 
ance with the charter-party. The ship arrived 
on the 15th of June, 1908, when the charterers 
exercised their right to cancel. 

Held, that the charterers were entitled to 
exercise their option on the arrival of the ves- 
sel, and were not bound to do so at any time 
prior thereto.—Moel Tryvan Shipping Co. v. 
Andrew Weir & Co., K. B., Jan., 1910. 

Trade Union—Application of Funds—Parlia- 
mentary Representation.—A trade union regis- 
tered under and claiming the benefits of the 
Trade Union Acts is not at liberty to add to its 
objects indicated in the statutory definitions of 
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trades unions and other provisions of those 
Acts any other object which is not in itself ille- 
gal. It is therefore ultra vires a trade union 
to employ its funds to provide for Parliamen- 
tary representation of its members, such an ob- 
ject being wholly distinct from the objects 
contemplated by the Trade Union Acts.—Amal- 
gamated Society of Railway Servants v. Osborne, 
H. L., Dec, 1909. 

Will—Gift to Children at Twenty-One—Chil- 
dren Born After Share Becomes Payable.—A 
testatrix gave certain real property upon trust 
for the wife of M. for life, and after her death 
for all the children of M., who attained twenty- 
one years. Mrs. M. died, leaving four ehildren, 
all of whom attained twenty-one. Her husband 
was still living. 

Held, that the class to take were the four 
children living at the death of Mrs. M., to the 
exclusion of any other children which M. might 
have.—Re Canney’s Trusts, Ch. D., Jan., 1910. 








ENGLISH NOTES. 


By London Law Journal’s editor we find the 
following, which gives some hint of how an 
English judge who tries a case, while general- 
ly an American judge presides in the trial of a 
case, may be an obstacle to a fair trial: 

“A recent critic of the bench attributed some 
portion of the law’s delay to the greater length 
of the decisions of the judges. Mr. Justice Rid- 
ley—who, the other day, adopted the extraor- 
dinary course of threatening to leave the bench 
if a member of the bar who had been engaged 
but half an hour in opening the defendant’s 
case did not at once call his witnesses—has re- 
taliated by asserting that ‘a great deal’ of the 
delay in the King’s Bench Courts is ‘caused by 
the length of counsel’s speeches,’ which, he 
added, were ‘now much longer than when he was 
at the bar.” We doubt very much, notwith- 
standing the greater complexity of litigation, 
whether counsel’s speeches, as a whole, are more 
verbose than they were. In the biography of Lord 
Chief Justice North it is written: ‘He was care- 
ful to keep down repetition, to which the coun- 
sel, one after another, are very propense; and, 
in speaking to the jury on the same matter 
over and over again. the waste of time would 
be so great that, if the judge gave way to it, 
there would scarce be an end, for most of the 
talk was not so much for the causes as for their 
own sakes, to get credit in the county for 
notable talkers. And his lordship often told 
them that their confused harangues disturbed 
the order of his thoughts.’ Even Mr. Justice 
Ridlev would, we imagine, hesitate to speak of 
the present members of the bar in such sweep 
ing terms as these. A practice which undoubtedly 
has become more common is the interruption of 
counsel. ‘If judges,’ Lord Halsbury once said, 
‘would only appreciate what an invaluable as- 
sistance it is to their minds to listen to those 
who have prepared their arguments, and are 
perfectly familiar with the facts, they would 
recognize that initial listening, at all events, 
is most desirable.’ Lord Halsbury is not alone 
in perctiving how disadvantageous the interrup- 
tion of counsel may be. ‘A garrulous judge,’ 
Lord Alverstone took occasion to observe not 
long ago, ‘is an intolerable nuisance, because he 
lengthens the proceedings and diverts attention 
from the points in the mind of the advocate.’ To 





threaten to leave the court if an advocate does 
not bring a speech of half an hour’s duration 
to a close is certainly not the most agreeable 
way of assisting him in the performance of his 
duty to the court. as well as to his client.” 








JETSAM AND FLOTSAM. 





CORRECTION. 


Our attention has been called, not by Judge 
Dunn of the Supreme Court of Oklahoma, but 
by Judge Hayes, one of his associates, to an in- 
justice by inadvertence, done by us to the 
former in ascribing to the latter the dissenting 
opinion in the case of Taylor v. Ins. Co., anno- 
tated by us in 70 Cent. L. J. 6. Judge Hayes 
concurred with Judge Dunn, and so did we in 
our annotation. 

We regard that opinion so highly, especially 
for its implied disapproval of dictum writing 
and dictum citation as legitimate precedent, 
that we feel especial satisfaction in making this 
correction. 








BOOKS RECEIVED. 


Free Press Anthology. Compiled by Theodore 
Schroeder. Published by The Free Speech 
League, 120 Lexington Avenue, New York City. 
1909. Review will follow. 

Cyclopedia of Law and Procedure. William 
Mack, LL. D., Bditor-in-Chief. Volume 34. 
New York. The American Law Book Company. 
London: Butterworth & Co., 12 Bell Yard. 1910. 
Review will follow. 








HUMOR OF THE LAW. 





The late Judge Hamlin, former attorney gen- 
eral of Illinois, was once engaged in the trial 
of a cause before a judge who was not inclined 
to tolerate tardiness on the part of attorneys. 
When he adjourned court at noon, he took oc- 
casion to impress upon the lawyers that court 
would reconvene at 1:30 o’clock exactly. He 
was almost speechless with rage when Mr. 
Hamlin walked into the court room shortly af- 
ter 2 o’clock, apparently oblivious of any offense. 

“Judge Hamlin,” exploded the indignant and 
outraged court, “your violation of the instruc- 
tions of this court is most reprehensible. Or- 
ders issued from this bench must be obeyed. 
What do ycu suppose the people elected me 
for?” 

“Well, judge,” drawled Hamlin, his eyes 
twinkling with merriment, “that matter always 
has been a mystery to me.” 

“Now, Willie,” said the boy’s mother, “before 
you go to sleep you must try and recall any 
little sin you committed during the day and be 
truly sorry for it.” 

“Yes, ma’am,” replied Willie. “I guess I was 
guilty of usury, for one thing.” 

“Usury?” 

“Yes’m; I found a nickel and used it.” 


— 
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1. Accident Insurance—Cause of Death.—In 
action on accident policy, instruction that, if the 
death resulted proximately from the accident, 
plaintiff could recover, though there were other 
causes that accelerated the, death, held error.— 
Ward v. Aetna Life Ins. Co. of Hartford, Conn., 
Neb., 123 N. W. 456. 

2. Aeceord and Satisfaction—Liquidated De- 
mand.—Acceptance of check for less than sum 
due held not to discharge the entire debt in the 
absence of consideration.—Nixon v. Kiddy, W. 
Va., 66 S. EB. 500. 

3. Admiralty—Salvage.—A court of admiralty 
has jurisdiction of a libel claiming salvage for 
services rendered by tugs in subduing a fire 
communicated from the shore to a vessel under 
repair in a dry dock.—Simmons v. The Steam- 
ship Jefferson, U. S. S. C., 30 Sup. Ct. 54. 

4. Appeal and Error—Findings of Facts.— 
Concurrent findings of fact by the wo lower 
courts on the question of infringement of pow- 
er will ordinarily not be revised.—Rumford 
Chemical Works v. Hygienic Chemical Co, of 
New Jersey, U. S. S. C., 30 Sup. Ct. 45. 

5. Harmless Error.—The court on appeal 
must, as required by Ballinger’s Ann. Codes & 
St. Sec. 6535, disregard technically incorrect 
errors on questions of practice not prejudicially 
affecting the party complaining.—Hawkes v. 
Hoffman, Wash., 105 Pac. 156. 

6. Harmless Error.—The doctrine of harm- 
less error held not applicable to conflicting in- 
structions on a material point.—Pulaski Anthra- 
cite Coal Co. v. Gibboney Sand Bar Co., Va., 
66 S. E. 73. 

7. Record on Appeal.—The court on appeal 
must determine the case on the record consid- 














ered by the court below, and any agreement be- 
tween counsel must be ignored.—Brown’s Com- 
mittee v. Western State Hospital, Va., 66 S. E. 48. 


8. Alteration of Instruments —Deeds.—A deed © 


is not rendered invalid by an alteration made 
by consent of the parties reducing the interest 
conveyed from three-fourths to one-half of the 
property.—Eadie v. Chambers, U. S. C. C. of App., 
Ninth Circuit, 172 Fed. 73. 

9. Assault and Battery—Civil Liberty.—That 
defendants in making a violent assault on a wo- 
man did so because she was preventing them 
from going over a public highway over her land, 
which she had previously taken possession of 
and closed, would be no excuse for their acts.— 
Neilson v. Hovander, Wash., 105 Pac., 172. 

10. Assignments—Necessity of Writing.—An 
assignment of a chose in action need not neces- 
sarily be in writing to be valid—New Jersey 
Produce Co. v. Gluck, N. J., 74 Atl. 443. 

11. Attorney and Client—Contempt.—Criticism 
of judicial officers, made after the termination 
of the cause, is not ground for disbarment of 
an attorney.—In re Egan, S. D., 123 N. W. 478. 

12. Liberty of Speech.—Freedom of speech 
and of the press does not warrant a vilifica- 
tion of the courts by an attorney.—In re Egan, 
S. D., 123 N. W. 478. é 

13. Aliens—Contract Labor.—Congress, by 
providing in the immigration act a civil action 
for the recovery of penalty on violation of sec- 
tion 4 of the act did not preclude prosecution 
by indictment.—United States v. Stevenson, U. S. 
Ss. C., 30 Sup. Ct. 35. 

14. Bankruptey—Appointment of Receiver.— 
Neither the filing of an answer by a corpora- 
tion in an equity suit, consenting to the ap- 
pointment of a réceiver, nor such appointment, 
held to constitute an act of bankruptcy.—In re 
Edward Ellsworth Co., U. 8S. D. C., W. D. N. Y., 
173 Fed. 699. 

15. Constitutional Provision.—The constitu- 
tional requirement that a bankruptcy law shall 
be uniform throughout the United States means 
no more than that it shall by its terms be appli- 
cable alike to all of the states, and does not re- 
quire uniformity in its operation on the varying 
rights of debtor and creditor under the laws of 
the several states. Such provision has no bear- 
ing on the right of dower of a bankrupt’s wife, 
which depends entirely on the state laws.— 
Thomas v. Woods, U.S. C. C. of App., Eighth Cir- 
cuit, 173 Fed. 585. 

16.——Conviction for Perjury.—To justify the 
denial of a bankrupt’s discharge on the ground 
that he made a false oath to his schedules, the 
evidence must be of sufficiently clear and con- 
vincing character to overcome the presumption 
of his honesty; but it is not required to be of 
the high degree necessary to sustain a convic- 
tion for perjury.—Remmers v. Merchants’-La- 
clede Nat Bank of St. Louis, U. S. C. C. of App., 
Eighth Circuit, 173 Fed. 484. 

17.— Corporations Subject to Act.—A corpo- 
ration chiefly engaged in conducting the busi- 
ness of a general fire insurance agency is not 
engaged in a trading or mercantile pursuit, with- 
in Bankr. Act, and is not subject to the act.— 
In re Moore & Muir Co., U. S. D. C., W. D. N. Y., 
178 Fed. 732. 

18. Discharge.—Under rule 41 in bankrupt- 
cy in the Eastern district of New York, which 
requires creditors objecting to a discharge to 
make a deposit to cover expenses, it is their duty 
to bring on a hearing, and if they fail to do so 
the referee or commissioner is justified in dis- 
wiles > objections.—In re Fritz, U. S. D. C., 

+ 173 Fed. 560. 

19. Surtesiotien of Court.—A_ restraining 

order in a bankruptcy proceeding vacated in so 
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far as it applied to persons outside of the 
jurisdiction of the court and who had not come 
within the district of participate in the admin- 
istration of the estate.—-In re Isaac Harris Co., 
U. S&S D. G, E. D. N. Y., 178 Fed. 735. 


20. Liens.—A court of bankruptcy has no 
power to take the proceeds of mortgaged prop- 
erty of the bankrupt, which belongs to the lien 
creditor, to pay the expenses of the general es- 
tate, or the expense of conducting the bank- 





rupt’s business through a receiver or the trustee, ° 


without the consent of the lien creditor, ex- 
press or implied.—In re Clark Coal & Coke Co., 
U. S. D. C., W. D. Pa., 173 Fed. 658. 


21. Measure of Proof.—To justify the omis- 
sion by a bankrupt of property from his sched- 
ule on the ground that he acted on advice of 
counsel, it must be shown that he fully and 
fairly stated the facts to his counsel, and acted 
on his opinion on a matter of law only.—Rem- 
mers v. Merchants’-Laclede Nat. Bank of St. 
Louis, U. S. C. C. of App., Eighth Circuit, 173 
Fed. 484. . 

22. Mode of Review.—The petition of a 
trustee in bankruptcy, filed in the bankruptcy 
court, to have certain adverse claims and liens 
on property belonging to the estate declared 
void, and for a sale of the property free and 
clear of the same, has all the elements of a suit 
in equity, and the decision therein is review- 
able by the Circuit Court of Appeals.—Thomas 
v. Woods, U. S. C. C. of App., Eighth Circuit, 
173 Fed. 585. 

23. Mortgage.—The holder of a first mort- 
gage on real estate of a bankrupt, the validity 
of which is not disputed, is entitled to payment 
in full from the proceeds of the property sold 
by the trustee, with interest to the time of pay- 
ment, and cannot be required to pay any por- 
tion of the general expenses of the ee ok asf 
proceedings. —In re Allert, U. S. D. C.. W. D. N. 
Y., 173 Fed. 691. 

24. Nature of Corporate Business.—Where 
the business of a corporation, as stated in its 
charter, included some pursuits which are with- 
in and others which are without the operation 
of the bankruptcy law, whether or not it is sub- 
ject to the act depends on the principal business 
in which it was actually engaged at or about the 
time the petition was filed.—Cate v. Connell, 
U. Ss. Cc. G. of App., First Circuit, 173 Fed. 445. 

25. Partnership—A partnership is a “per- 
son” in the sense in which that term is used in 
the federal bankruptcy act.—In re Everybody’s 
Grocery & Meat Market, U. S. D. C., D. Okla, 
173 Fed. 492. 

26. Pending Application for Renewal of 
Liquor License.—An application. for renewal of 
a retail liquor license in Philadelphia, pending 
at the time of the filing of a petition in bank- 
ruptey against the applicant, passes to his re- 
ceiver or trustee as an asset of his estate, to- 
gether with whatever right he may have to a 
renewal.—In re Wiesel, U. ». D. C., E. D. Pa., 
173 Fed. 718. 

27. Property Vesting in Trustee.—On the 
bankruptcy of stockbrokers, the trustee succeeds 
to no greater rights against their customers, or 
in property of such customers which comes into 
his hands, than the bankrupts themselves had.— 
In re Meadows, Williams & Co., C., W. 
D. N. Y.. 173 Fed. 694. 

28. Referees.—Only such orders or findings 
of a referee in bankruptcy can be reviewed 
by the district court as are asked to be review- 
ed by petition filed as prescribed by General 
Order No. 
U. S&S. D. G, W. D. Pa., 173 Fed. 658. 

29. Rights of Trustee.—A trustee in bank- 
ruptey represents all persons interested in the 
estate, and may enforce in the court of bank- 
ruptey equitable rights existing in favor of 
certain of the creditors only.—In re Bothe, U. S. 
Cc. C. of App., Eighth Circuit, 173 Fed. 597. 

30. Suit Against Stockholders.—Where ple- 
nary suits are necessary to collect unpaid sub- 
scriptions from stockholders of a bankrupt cor- 
poration, authority given by the bankruptcy 
court to the trustee to collect such amounts as 
may be due is a sufficient demand on the stock- 
holders.—Babbitt v. Read, U. S&S. C. C., S. D. 
N. Y.,:173 Fed. 712. 

31. Voidable Preference.—The receiving of 



































27.—In re Clark Coal & Coke Co.,- 


cattle from a bankrupt when insol - 

in four months of his bankruptey, pene by ; prior * 

contract for their purchase, and the deduction 

from the price of an advance payment made 

Ghose hanna to og a voidable prefer- 
— nv. Ke 5 

Pa., 173 Fed. 575. adem neraeatlit vic sete 


32. B and ‘Banking—Liens.—No 
to a bank by a correspondent cannot ee held 
by it as collateral to a loan covering an over- 
draft by virtue of a printed agreement giving 
the bank power to sell any securities deposited 
with the bank or which may hereafter be de- 
posited.—_Hanover Nat. Bank of City of New 
York v. Suddath, U. 8. S. C., 30 Sup. Ct. 68. 

33. Brokers—Contracts Enforceable.— = 
ity of a broker to procurea purchaser. is roy 
thority to enter into an enforceable contract of 
oe v. King, Wash., 104 Pac. 1118. 

. Carriers—Carriage of Dange - 
stances.—The rule that a cartier Seat not an 
quaint itself with the character of goods re- 
ceived for transportation held subject to the ex- 
ception that it does not apply to dangerous ar- 
ticles, and a carrier receiving dangerous articles 
— bear = 3 Ts care to prevent injury to 
ay mals, C. . F. Ry. Co. v, Fowler, Tex., 

35. Damages for Delay in Deli —. 
shippers damage for delay in delivering 2 is 
on their being returned to him held the differ- 
ence between their market value at the time they 
pore nd ko gied ee en and their value when 

Ss tendered.— 
Sone te ee orfolk & W. Ry. Co. v. 
36.—Grant of Exclusive Privileges.— 
Code 1904, sec. 1294c, subsec. 3, a pons = 
which defendant railroad gave plaintiff the ex- 
clusive right of displaying advertisements on all 
box cars controlled by defendant, held void as 
ne Kt Re He ery, = preference 
.—Nationa ‘ar A 
Louisville & N. R. Co., Va., 66 S. ar i winston 
37.——Limitation of Liability—A carri 
live stock cannot contract against its ne oman 
Miller vv. Chicago, B. & Q. R. Co., Neb. 123 


38. Res Ipsa Loquitur.—That a pas 
was injured in a collision between toon parte et 
a broken mixed train on which he was a passen- 
oo to emt, — of the carrier’s negli- 

— ves v. cago, M. . P. 4 

"DD, 188 NW. abs. eS & St. P. Ry. Co, 

39. Terminal Charges.—A terminal cha 
for delivering car loads of live stock to ‘stoc > 
yards in Chicago beyond the carrier’s line, if 
reasonable and separately stated in the schedule, 
cannot be condemned on the ground that it 
makes the total charge to the shi per unreason- 
able.—Interstate Commerce Commission v. Stick- 
ney, U. 8S. 8. C., 30 Sup. Ct. 66 

40. Charities—Designation of Trustee.—h 
a will, creating a charitable trust, fails to ajaten 
nate a trustee by name, held not to defeat the 
trust, where it can be determined whom testator 
| pentane Ra ciectane v. Sacrison, N. D., 123 N. W. 











41. Chattel Mortgages—Absolute Transfer as 
Mortgage.—In case of doubt whether a written 
instrument was intended to be an absolute bill 
ont a. Vy yg sale, Or a mortgage, equity 

oO e transaction to be — 
Hull v. Burr, Fla., 50 So. 754. aetna re 

42.——-Description of Property.—Where a 
mortgage did not locate property otherwise than . 
by giving mortgagor’s residence in another state 
where he formerly resided, it suggested an er- 
a peas the description inef- 

ctual. oslyn v. oose River Li . 
Vt., 74 Atl. 385. ver all cam 

43. Foreclosure Bond.—Where a deli 
bond in chattel mortgage procedure is given wae 
der Civ. Code 1895, sec. 2766, in support of an af- 
fidavit of illegality which is dismissed, the bond 
is broken by a failure to-produce the property 
for the sale—Hogan v. Morris, Ga., 66 BS E. 





44..—-Validity.—-A chattel mortgage on - 
erty described only as “five wagona’ when | the 


' mortgagor owned more than five wagons, is 





void for insufficiency of description.—In re 
eg Ss. C. G of App., Eighth Circuit, 173 








142 CENTRAL LAW JOURNAL. 








45. Citizens—Marriage of Alien Women to Citi- 
zen.—The marriage of a woman who is a sub- 
ject of the Turkish Empire with an American 
citizen makes her a citizen of the United States, 
and the fact that after her marriage, and be- 
fore she reaches the United States with her hus- 
band she may have contracted some disease 
which would have excluded Her as an alien, will 
not warrant her exclusion.—United States v. 
Williams, U. 8. D. C., S D. N. Y., 173 Fed. 626. 

46. Conspiracy—Immigration of Alien Con- 
tract Laborers.—Assisting the importation of 
alien contract laborers is an offense against the 
United States within Rev. St. U. S., sec. 5440, pro- 
viding for a punishment of persons conspiring to 
commit such an offense, as under Act Feb. 20, 
1907, c. 1134, such act is a crime.—United States 
v. Stevenson, U. S. S. C., 30 Sup. Ct. 37. 

47. Constitutional Law—Equal Protection.— 
Acts 1908, p. 687, c. 401, dealing alike with all 
the citizens committed to a state insane hospital 
in the matter of support, does not deny the equal 
protection of the law within the fourteenth 
amendment to the Federal Constitution.— 
Brown’s Committee v. Western State Hospital, 
Va., 66 S. E. 48. 

48. Police Power.—The legislature, within 
well-known and well-defined limitations, is the 
sole judge as to when and how the police power 
is to be exercised.—State v. Central Lumber Co., 
S. D., 123 N. W. 504. 

49. Police Power.—The fourteenth amend- 
ment of the Federal Constitution does not inter- 
fere with the exercise of the state’s police pow- 
er.—State v. Dannenberg, N. C., 66 S. E. 301. 

50. Repair of Buildings.—An ordinance for- 
bidding the use of a few new shingles to stop 
leaks in roofs held unconstitutional as an un- 
necessary attempt to control the use and enjoy- 
ment of private property.—Town of Seneca v. 
Cochran, S. C., 66 S. E. 288. 

51. Restrictin Municipal Taxation.—Re- 
ceiver of metropolitan police board of Louisiana 
held unconstitutionally deprived of the right of 
taxation by the city of New Orleans, which right 
existed before the enactment of Acts La. 1870, 
Ex. Sess. p. 10, No. 5.—State of Louisiana v. City 
of New Orleans, U. S. 8. C., 30 Sup. Ct. 40. 

52. Contracts—Support and Maintenance.— 
Where defendant agreed with a girl’s father to 
take the girl and treat her’as if she were his 
own child, he was bound to give her all the 
eare and advantages that would ordinarily be 
given a natural child by parents under similar 
circumstances, and would be liable under his 
contract for failure to do so.—Ottoway v. Milroy, 
Iowa, 123 N. W., 467 

53. Ultra Vires.—If a contract by a corpora- 
tion is not within the franchise and powers 
granted by the state in express terms or by fair 
implication, it is beyond the power conferred on 
the corporation by the legislature, and not 
voidable only, but void and of no legal effect.— 
National Car Advertising Co. v. Louisville & N. 
R. Co., Va., 66 S. E. 88. 

54. Copyrights—Second Copyright.—Attempt- 
ed duplication of an existing copyright in a 
painting by depositing a photograph of the 
same painting under a new title, held void.— 
Caliga v. Inter-Ocean Newspaper Co., U. S. 8. C., 
30 Sup. Ct. 38. 

55. Covenants—Persons Bound by Judgments. 
—It is common practice to give notice to one 
bound by covenant of title of the pendency of 
suit involving it, and to appear and _ defend, 
and, if he fails or refuses to appear, he is as 
much bound by the judgment or decree as if he 
had been formally impleaded.—Norfolk & W. Ry. 
Co. v. Mundy, Va., 66 S. E. 61. 

56. Criminal Evidence—Statement.—Statement 
by the judge in discharging a jury after having 
acquitted another defendant for the same offense 
for which accused was about to be tried, held 
not genes aot continuance.—Smith v. State, 

















57. Criminal Law—Principals.—The civil law 
of agency has no application to a violation of the 
criminal law.—Cox v. State, Okla., 104 Pac. 1074. 

58. Res Gestae.—-Exclamation of a person 
who had been shot within two minutes after the 
firing and just prior to his death, held admis- 
sible as part of the res gestae.—Williams v. 
State, Fla., 50 So. 749. 

59. Damages—Injuries to Animals.—In an ac- 











tion for injuries to a horse, the owner may re- 
cover the diminished market value after cure, 
the reasonable expense of attempt to cure, 
and reasonable compensation for loss of use, not 
exceeding the original value.—Wilson v. Seattle, 
R. & S. Ry. Co., Wash., 104 Pac. 1114. 

60. Personal Injuries.—In an action for 
negligent personal injuries, it is for the jury 
to determine from the nature and extent of the 





. injury, and the pain and mental anguish thereby 


caused, what is a reasonable compensation.— 
Stanton y. City of Parkersburg, W. Va., 66 S. E. 


61. Death—Action for Death.—The cause of 
action for an injury to an employee of an inter- 
state carrier by railroad given by section 1 of 
the federal employer's liability act of April 22, 
1908, does not survive the death of the person 
injured, and damages for his conscious suffering 
are not recoverable in an action for his death.— 
Walsh v. New York, N. H. & H. R. Co., U. §S, 
Cc. C., D. Mass., 173 Fed. 494. 


62. Proximate Cause.—Negligence of the 
board of directors of a state hospital for insane 
in discharging a patient cannot be regarded as 
the proximate cause of a homicide subsequently 
committed by him, so that they would be liable 
for damages in the absence of section 4560.—Bol- 
linger v. Rader, N. C., 66 S. E. 314. 

63. Deeds—Construction.—A deed will not be 
construed as a grant on condition unless the 
language is plain or the intent of the grantor 
manifest.—Thompson v. Hart, Ga., 66 S. E. 270. 

64. Descent and Distribution—Payment of In- 
heritance.—An heir who comes to a succession 
under the terms of the Civil Code, and as au- 
thorized thereby, must return to his coheirs all 
that he has received from the common ancestor. 
—Blank v. Blank, La., 50 So. 745. 

65. Dismissal and Nonsuit—Joint Defendants. 
—wWhere plaintiff had the right to sue defend- 
ants, either jointly or severally, he could, with 
leave of court, dismiss the action as to one de- 
fendant jointly sued.—Ivanhoe Furnace Corp. v. 
Crowder’s Adm’r, Va., 66 S. E. 63. 

66. Dower—Rights of Widow.—Coal in place 
is “real estate” within the meaning of the stat- 
ute giving the wife dower in all her husband's 
real estate.—Reynolds v. Whitescarver, W. Va., 
66 S. EB. 518. 

67. Eminent Domain—Injunction.—In an ac- 
tion to enjoin defendant from polluting from its 
mine a stream running through plaintiff’s land, 
the court could not consider the question as to 
the balance of the advantage or disadvantage 
to plaintiff and defendant and the public at large 
through such use of the stream.—Williams v. 
Haile Gold Mining Co., S. C., 66 S. EB. 117. 

68. Equity—Decree.—Where equity is with- 
out jurisdiction, held error to dismiss the bill 
without inserting in the decree a clause saving 
to plaintiff and defendant the right to prosecute 
or defend any other proper suits.—Newton v. 
Kemper, W. Va., 66 S. E. 102. 

69. Evidence—Admission of Agent.—Admis- 
sions of — in a suit held not competent evi- 
dence against their principals in another suit, in 
which different issues are involved.—Atchison, 
T. & S. F. Ry. Co. v. Sullivan, U. S.C. C. of App., 
Eighth Circuit, 173 Fed. 456. 

70. Former Testimony.—Contribution by Cor- 
porations to’expenses of the defense of a patent 
infringement suit without right in any way to 
interfere with the case does not make such cor- 
poration a privy to the suit, so as to render ad- 
missible testimony in the former suit of a wit- 
ness since deceased in a suit by the corporation. 
—Rumford Chmical Works v. Hygienic Chemical 
Co. of New Jersey, U. S. S. C., 30 Sup. Ct. 45. 

71. Judicial Notice.—It is common knowl- 
edge that in all cities and large towns the post- 
office is open for general delivery at certain 
hours on Sundays, and that there is one deliv- 
ery by carriers on holidays.—Aetna Indemnity 
Co. v. George A. Fuller Co., Md., 74 Atl. 369. 

72. Easement—Private Right-of-Way.—A pri- 
vate way easement by prescription must be con- 
tinuous, uninterrupted, and adverse for the ne- 
a ee v. Brown, W. Va., 66 











73. Reservation in Deed.—A reservation of 
an easement intended to be appurtenant to the 
land retained by the grantor is not within the 
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rule that the word “heirs” must be used to cre- 
ate an estate which will extend beyond the 
grantor making the reservation.—Ruffin v. Sea- 
board Air Line Ry., N. C., 66 8S. E. 317. 

74. Federal Courts—Certificate of Jurisdiction. 
—Absence of certificate of question of jurisdic- 
tion, held not fatal to the right to maintain 
a direct appeal from the Federal District Court 
to the Supreme Court, where, on the face of the 
record, it is apparent that the only question 
which was decided below was one of jurisdic- 
tion.—Simmons v. The Steamship Jefferson, U. S. 
s. C., 30 Sup. Ct. 54. 

75.——Decision on Non-Federal Grounds.—A 
judgment of a state court adverse to plaintiff in 
an action setting up a title acquired by pur- 
chase at bankruptcy sale, held not to involve the 
decision of the federal court sustaining a writ 
of error from the Supreme Court of the United 
States.—Corbett v. Craven, U. S. S. C., 30 Sup. 
Ct. 64. 

76. Review on Behalf of Government.—A 
judgment of a federal district court sustaining 
a demurrer to an indictment on a question in- 
volving the construction of a federal statute and 
a question on the sufficiency of the indictment 
under the criminal law, is reviewable in the 
Federal Supreme Court.—United States v. Stev- 
enson, U. &. S..C., 30 Sup. Ct. 35. 

77. Fire Insurance—Rights of Mortgagee.— 
Where the interest of a mortgagee is the only 
valid liability under a fire policy, all that is due 
thereunder being due to him, “as his interest 
may appear,” he can sue thereon, though his in- 
terest is less than the face of the policy.—Bacot 
vy. Phoenix Ins. Co. of Brooklyn, Miss., 50 So. 


7 
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78. Frauds, Statute of—Sale of Standing Tim- 
ber.—A contract for the sale of standing timber, 
contemplating the immediate severance of the 
trees from the land, converts them into person- 
alty; and the sale is not within statute requir- 
ing the sale of an interest in land to be in writ- 
ing.—Hurricane Lumber Co. v. Lowe, Va., 66 
S. E. 66. 

79. Homicide—Carving Initials.—In a murder 
trial the carved initials on a barn door held ad- 
missible to identify accused with the crime.— 
State v. Kent, Vt., 74 Atl. 389. 

80. Provocation.—Where words of decedent 
are accompanied by acts showing a purpose to 
do personal violence to accused, accused is en- 
titled to an instruction on manslaughter.—State 
v. Crawford, W. Va., 66 S. EB. 110. 

81. Infants—Interest of Guardian Ad Litem.— 
The interest of a guardian ad litem in the pur- 
chase of an infant’s coal, sold in a proceeding 
in which the infant is represented by him, ren- 
ders the sale voidable.—Plant v. Humphries, W. 
Va., 66 S. E. 94. 

82.——Judgments.—When the court acquires 
jurisdiction of the subject and person, an infant 
is as much bound by its decree as an adult.—Mc- 
Comb v. Gilkeson, Va., 66 S. E. 77. 

83. Insane Persons—Support.—The right of 
the state to recover from the estate of a lunatic 
for expense of supporting him in a state hos- 
pital, held to exist only by statute imposing a 
personal liability for such support.—Brown’s 


Committee v. Western State Hospital, Va., 66 
8. E 8. : 








84. Interest—Mistake in Computing.—In en- 
tering judgment on a verdict, interest should be 
computed from its rendition.—Tobler v. Union 
Stock Yards Co., Neb., 123 N. W. 461. 

85. Judges—Affidavit of Prejudice.—Public 
confidence in the judicial system demands that 
the cause be tried by an unprejudiced judge.— 
Ex parte Ellis, Okla., 105 Pac. 184. ; 

86. Judgment—Default Judgment.—Where a 
petition prays process against an individual and 
also a partnership, but the individual alone is 
served, a default judgment against both held 
void as to the firm.—John Holland Gold Pen Co. 
v. Williams & Co., Ga., 66 S. B. 540. 

87. Res Judicata.—A decree determining 
that a deed by a joint tenant was not an issue 
in a suit to quiet title in favor of the grantees 
on the ground of adverse possession and dis- 
missing the suit, held no bar to their right to 
rely on the deed as a defense to grantor’s suit 
9 partition.—Taylor v. Hedrick, Va., 66 S. E. 
o.. 








88.——Scire Facias.—Scire facias to revive a 
judgment is a continuation of the old suit, the 
writ following the judgment to be revived as 
to amount, date and parties.—White’s Adm’r v. 
Palver, Va., 66 S. EB. 44. 


89. Landlord and Tenant—Right of Tenant.— 
Tenant held entitled to treat landlord’s breach 
as discharging him from further performance, 
and to sue on a quantum meruit, and recover 
for plowing, fencing, cultivating, and improv- 
ing, Ree préemises.—Roberson y. Allen, Ga., 66 


90. Licenses—Real Property.—A license in 
real estate is a grant by the owner thereof, and 
is as a rule voidable at his will, and hence an ex- 
ception in a deed does not create a mere license 
in favor of the grantor.—Ruffin v. Seaboard Air 
Line Ry., N. C., 66 S. E. 317. 


91. Master and Servant—Injuries to Third 
Persons.—Where the owner of a team hires out 
the team and a driver to another, and such other 
has, under the contract, nothing to do with the 
driving of the team, the relation of master and 
servant still exists between the owner and 
driver as regards negligence of the driver in 
driving, and the doctrine of respondeat superior 
applies.—Morris v. Trudo, Vt., 74 Atl. 387. 


92. Negligence.—Conductor’s negligence in 
giving order to brakeman held the master’s neg- 
sem. under the employer’s liability act of 
Alabama (Civ. Code Ala., 1896, sec. 1749).— 
Southern Ry Co. vy. Robertson, Ga., 66 S. E. 535. 

93. Mimes and Minerals—Owner of Surface 
Land.—For the surface owner to aver posses- 
sion of coal severed in title from land, he must 
state that he has had actual physical possession 
? bog coal.—Plant v. Humphries, W. Va., 66 S. 
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94. Monopolies—Police Power of State-—Under 
the state’s police power, the legislature may pass 
laws to protect the public against monopolies 
acquired by unfair competition.—State v. Central 
Lumber Co., S. D., 123 N. W. 504. 

95. Mortgages—Absolute Transfer as Mort- 
gage.—An instrument will be held a mortgage 
whatever its form, if, when taken alone or in 
connection with the surrounding circumstances, 
it appears to have been given to secure the pay- 
ment of money, and the mere absence of terms 
of defeasance is not conclusive.—Hill v.. Burr, 
Fla., 50 So. 754. 

96. Purchase of Mortgaged Property.— 
Where trust deed creditor buys the trust prop- 
erty, and takes conveyance from his debtor, his 
lien is not merged so as to make his entire es- 
tate in the land subject to an intervening lien.— 
Sullivan v. Saunders, W. Va., 66 S. E. 497, 

97. Trust Deed.—Where liens of unascertain- 
ed amounts exist prior to a trust deed, prevent- 
ing a fair sale, the foreclosure of the trust may 
be enjoined until the same are removed.—Hart 
v. Larkin, W. Va., 66 S. E. 331. 

98. Validity.—In an action to cancel a mort- 
gage of partnership property placed thereon by 
one of the firm, evidence held to show that the 
mortgage was simulated and fraudulent.—Union 
Sareneay Co., Limited, v. Newburger, La., 50 So. 











99. Municipal Corporations—Obstruction in 
Streets.—Sudden shying of a horse resulting in 
injury to the driver, by bringing the vehicle in 
contact with an obstruction in the street, held 
to render the city liable-—Rucker v. City of 
Huntington, W. Va., 66 S. E. 91. 

100.—tTaxation.—The levy and collection of 
taxes by the city of New Orleans to satisfy out- 
standing debt of metropolitan police board held 
not to exhaust the city’s power in the premises. 
—State of Louisiana v. City of New Orleans, 
U. S. S. C., 80 Sup. Ct. 40. 

101. Use of Streets.—In an action for per- 
sonal injuries caused by a horse which plaintiff 
was holding in a street becoming frightened at 
defendant’s automobile. defendant held not neg- 
ligent in not stopping his automobile until after 
nassine the horse.—Baugher v. Harman, Va., 66 
S. E. 86. 

102. Notice—Return of Service.—Indorsement 
upon copy of the record of a criminal action, 
purporting to be a return of service thereof by 
an officer, held not evidence of its delivery, 
where the officer in delivering it was not acting 
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within his official duty.—State v. Bmblen, W. 
Va., 66 S. E. 499. 

103. Nuisance—Railroad Yard.—Where a rail- 
road’s use of a certain portion of its round- 
house yard constituted a nuisance, it was no de- 
fense for an action for damages by an adjoin- 
ing property owner that the use was not negli- 

ent, and did not exceed the necessities of de- 
endant’s business.—Chesapeake & Q. Ry. Co. v. 
Greaver, Va., 66 S. E. 59. 

104. Parent and Child—dAction by Parent.— 
Where father hires minor son to an employer 
for certain work, and he is put at a more dang- 
erous work, and injured, the father has a right 
of action against the employer.—Braswell v. 
Garfield Cotton Oil Mill Co., Ga., 66 S. E. 539. 

105. Payment— Contract Obligation. — The 
taking of a new simple contract obligation for 
a specific debt does not pay the original debt, 
nor suspend the right of action thereon.—Dud- 
ley v. Barrett, W. Va., 66 S. E. 507. 

106. Patents—Suit for Infringement.—In a 
suit for infringement of a patent laches is a 
; erthiiasersen v. Barthel, U. S. C. C., 173 Fed. 

107. Payment—Duress.—A payment of rent 
under a valid and unreversed order in summary 
proceedings held not a payment under duress. 
—Lawrence v. Edwin A, Dunham Co., 119 N. Y. 
Supp. 725. 

108. Perpetuities—Lives in Being.—Devise 
suspending absolute power of alienation for a 
fixed period, however short, without reference 
to lives in being, held void.—In re Rong’s Es- 
tate, Minn., 123 N. W. 471. 

109. Post Office—Opening Correspondence.— 
One who devises a fraudulent scheme by opening 
a correspondence with himself by means 
of a post office is guilty of no offense punishable 
under Rev. St. U. S., sec. 5480.—Erbaugh v. Unit- 
ed States, U. S. C, C. of App., Eighth Circuit, 
173 Fed. 433. 

110. Principal and Agent—Authority of Agent. 
—A purchase of*property at an auction sale by 
an unauthorized agent not being binding upon 
the sellers, they could refuse to recognize the 
sale even after being notified of its ratifica- 
tion by the purchaser.—Union Garment Co., 
Limited, v. Newburger, La., 50 So. 740. 

111. Prohibition—Plea to Jurisdiction of Low- 
er Court.—As a prerequisite to an application 
for prohibition to prevent proceedings in the 
juvenile court, there must have been a plea to 
the jurisdiction of that court.—State v. Rose, 
La., 50 So. 520. 

112. Public Lands—Town Sites.—The right of 
occupants of town site lots fixed by their oc- 
cupancy could not be diminished by conveyances 
from the mayor trustee according to the plat 
filed under Act Idaho, Jan. 8, 1873 (Laws 1873, 
p. 16), enacted pursuant to Rev. St. U. S., sec. 
2387 (U. S. Comp. St. 1901, p. 1457.), providing for 
the disposal of lots.—Scully v. Squier, U. S. Ss. C., 
30 Sup. Ct. 51. 

113. Railroads—Contributory Negligence.— 
Where a brakeman, while seated in a car, knew 
that a delivery track was used jointly by his 
employer and defendant company, and that de- 
fendant delivered cars on the track at that time 
each evening, his employment did not relieve 
him from exercising care for his own safety.— 
Baltimore & O. Ry. Co. v. Lee, Va., 66 S. E. 51. 

114.—-Duty to Run Trains on Schedule Time. 
—It is ordinarily the duty of the carrier to run 
its trains on schedule time and make advertised 
connections, and it is liable for injuries resulting 
from a negligent failure to do so.—Tabor v. 
Seaboard Air Line Ry. Co., S. C., 66 S. E. 292. 

115. Injury to Person Accompanying 
Passenger.—A carrier must exercise ordinary 
eare for the safety on its premises of a person 
going to a train to meet a friend.—Louisville 
& N. R. Co. v. Smith, Ky., 122 S. W. 806. 

116. Nuisance.—Legislative authority for a 
railroad’s maintenance of a roundhouse within 
specified limits did not justify the maintenance 
of a nuisance there as against adjoining house- 
holders.—Terrell v. Chesapeake & O. Ry. Co., 
Va., 66 S. E. 55. 

117. Protection of Passengers.—A passen- 
ger, while going to the depot to take passage 
on a train scheduled to stop there at the very 




















instant, may assume that a train on a parallel 
track will not be running in excess of the maxi- 
mum speed limit, and that the carrier will not 
run its train over the parallel track in such @ 
way as to subject him to unusual danger.—Illi- 
nois Cent. R. Co. v. Daniels, Miss., 50 So. 721. 


118. Safety Appliance Act.—A_ railroad 
company, which moved in the carriage of inter- 
state commerce a car the automatic coupler on 
which was so out of repair that it would not 
work, is not relieved from liability for a viola- 
tion of Safety Appliance Act by the fact that it 
placed a bad-order card on such car, indicating 
the defect.—United States v. Chicago, R. I. & P. 
Ry. Co., U. S. D. C., N. D. Mo., 173 Fed. 684. 


119. Release—Effect of Invalidity.—If a trac- 
tion company by which plaintiff was injured 
furnished medical services as a consideration for 
plaintiff’s release of damages, and the release 
was not binding because of plaintiff's ignorance 
through mental deficiency, the value of the serv- 
ices could be deducted from any damages recov- 
ered by her.—McKittrick v. Greenville Traction 
Co., S. C., 66 S. Ei 289. 

120. Sales—Inspection.—Where parties to a 
contract of sale agree that the decision of an 
inspector as to quality of the goods shall be 
final, his decision will not have that effect if it 
is not the result of his honest judgment.— 
Brooke v. Laurens Milling Co., S. C., 66 S. E. 294, 


121. States—Officers’ Services.—Time spent 
by a railroad commissioner in traveling to and 
from the place of his appointment was time spent 
in the service of the state, for which he was en- 
titled to allowance.—State v. Howard, Vt., 74 
Atl. 392. 

122. Statutes—Validity.—The unconstitution- 
ality of the exemption of lighting and electric 
railway, companies and the department of police 
and public buildings of New Orleans from Act 
No. 178, P- 250, of 1908, regulating the licensing 
of electricians, held to vitiate the entire act.— 
State v. Gantz, La., 50 So. 524 

123. Street Railroads—Passenger Riding on 
Bumper.—One riding on the bumper of a crowd- 
ed street car held to be a passenger.—Beau- 
mont Traction Co. v. Happ., Tex., 122 S. W. 610. 

124. Taxation—Tax Sales.—Where the state 
owning land under a sale for taxes thereafter 
sells it for nonpayment of subsequent taxes, it 
is estopped to sell the land under its title ac- 
quired by such former tax purchase.—State v. 
Garnett, W. Va., 66 S. E. 98. 

125. Torts—Joint Tort Feasors.—One of sev- 
eral mine owners, each separately putting waste 
from his mine into a stream, held not liable as 
a joint tort-feasor for injury therefrom to land 
of another.—Pulaski Anthracite Coal Co. v. Gib- 
boney Sand Bar Co., Va., 66 S. E. 73. 

126. Trespass—Damages.—Proof of an unin- 
tentional trespass held to entitle a landowner to 
recover actual damages, though it was alleged 
that the trespass was willful and oppressive.— 
ane & O. Ry. Co. v. Greaver, Va., 66 S. 





127. Trusts—Authority to Mortgage.—A court 
of equity had original jurisdiction to authorize 
a trustee to mortgage the interest of life ten- 
ants, but not that of the remaindermen, to raise 
money to make repairs and pay the collateral 
reeenes tax.—Shirkey v. Kirby, Va., 

. 40. 


128. Vendor and Purchaser—Remedies of Ven- 
dor.—The collection of purchase money will not 
be retarded because grantor has not cleared the 
land of prior liens, where the conveyance is with 
covenants of general warranty but without cove- 
nants of further assurance.—Hart v. Larkin, 
Va., 66 SE. 331. 3 

129. Waters and Water Courses—Obstructions. 


—A railroad acquiring a right-of-way crossing 


natural drainage did so sub modo; the condition 
being that it would not obstruct the drains.— 
Petit Anse Coteau Drainage Dist. v. Iberia & V. 
R. Co., La., 50 So. 512. 

130. Witnesses—Competency.—The maker of 
a note after the assignment thereof and as- 
signor’s death held a competent witness, in an 


action by the assignee against the assignor’s — 


administrator, to prove the assignment and 
payment to the assignor, as the assignee’s agent. 
Sayre v. Woodward, W. Va., 66 S. E. 320. 


. 





= 5 se wes 


Tn wo were OP = —* bw 


ro co 


